
 

CMS Referral for Own Motion Review by DAB/MAC 

AQ-CMS OMR Referral Form 2.1  Page 1 of 15  

10/8/2010   

Appellant at ALJ Level 

Beneficiary 

ALJ Appeal Number 
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Specific Item(s) OR Service(s) 

 
Provider, Practitioner OR Supplier 

Sunnyvale Medical Transport 
  Part A   Part B  

Basis for referral 

Any Case 

   Error of law material to the outcome of 

the claim  

   Broad policy or procedural issue of 

public interest 

CMS as a Participant 

   Decision not supported by the 

preponderance of evidence 

   Abuse of discretion 

Pre-BIPA 

   Decision not supported by 

substantial evidence 

   Abuse of discretion 

Rationale for Referral:  

Beneficiary appealed the Qualified Independent Contractor’s, Q2Administrators (QIC), 

denial of Medicare reimbursement for transportation services he received from 

Sunnyvale Medical Transport (Provider) on April 10, 2010.  Specifically, Provider 

transported Beneficiary from Leesburg Regional Medical Center (LRMC) in Lady Lake, 

Florida to Valley Hospital (VH) in Ridgewood, New Jersey. 

The QIC denied Medicare reimbursement for the transportation services because the 

procedure code billed did not meet the definition of ambulance.  After the QIC’s 

submission of a position paper and a hearing, the ALJ issued a partially favorable 

decision.  The ALJ found Medicare coverage existed for the non-emergency 

transportation services at the Basic Life Support (BLS) level of care and for fifty-seven 

miles, which was the distance between LRMC, to Orlando, Florida.  With regard to the 

remaining mileage, the ALJ found Beneficiary financially liable. 

The ALJ’s decision contains errors of law material to the outcome of this claim.  

Specifically, the ALJ erred in finding Beneficiary’s transport from LRMC was medically 

reasonable and necessary.  Beneficiary and his wife testified during the ALJ hearing 

that he required ambulance transportation from LRMC in Florida to VH in Ridgewood, 

New Jersey, because they wanted to be closer to their family and the hospital in their 

hometown did not have an available neurologist.  Additionally, Beneficiary was treated 

by a neurologist at LRMC, where he received treatment for thirty-five days before 

leaving for New Jersey.  In finding Beneficiary’s medical condition required him to be 

transported from his current facility, the ALJ failed to consider section 410.40(d) of Title 

42 of the Code of Federal Regulations (CFR), stating:  “the beneficiary’s condition must 

require both the ambulance transportation itself and the level of service provided in 

order for the billed service to be considered medically necessary.” (emphasis added).  

Furthermore, section 20(3)(c) of chapter 10 of the Medicare Benefit Policy Manual 

(MBPM) (CMS Pub. 100-02) explicitly states Medicare coverage does not exist for 
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ambulance transportation from one facility to another unless “the discharging facility 

was not an appropriate facility and the admitting facility was the nearest appropriate 

facility.”  Here, Beneficiary was transported from LRMC, a facility meeting Medicare’s 

definition of “appropriate facility” in Florida to VH in New Jersey for convenience, not 

because his medical condition required transport.  Therefore, in finding a medical 

reason for Beneficiary’s transfer from LRMC existed, the ALJ erred as a matter of law. 

Additionally, the ALJ erred as a matter of law in finding the non-emergency ground 

transportation services Appellant received met the definition of ambulance 

transportation as set forth in section 410.41(a) of Title 42 of the CFR.  Specifically, 

Beneficiary was transported from Florida to New Jersey in a luxury motor coach, not a 

vehicle meeting the Medicare definition of ambulance as articulated in section 410.41(a) 

of Title 42 of the CFR and section 10.1.5 of chapter 10 of the MBPM (CMS Pub. 100-

02).  Therefore, in ordering Medicare reimbursement for the transportation services 

Provider furnished Beneficiary in a vehicle which did not comply with the ambulance 

vehicle requirements as articulated in the regulations, the ALJ erred as a matter of law. 

To the extent the ALJ failed to adhere to the Medicare coverage criteria for ambulance 

services articulated in the CFR, the ALJ erred as a matter of law in violation of section 

405.1063(a) of Title 42 of the CFR.  See 42 C.F.R. § 405.1063(a) (“All laws and 

regulations pertaining to the Medicare and Medicaid programs . . . are binding on 

ALJs.”).  Additionally, to the extent the ALJ failed to afford the MBPM substantial 

deference, or to the extent the ALJ intended to deviate from the MBPM in this particular 

case, the ALJ erred as a matter of law in violation of subsections (a) and (b) of section 

405.1062 of Title 42 of the CFR.  See 42 C.F.R. §§ 405.1062(a) ("ALJs . . . are not 

bound by LCDs, LMRPs, or CMS program guidance, such as program memoranda and 

manual instructions, but will give substantial deference to these policies if they are 

applicable to a particular case."), 405.1062(b) ("If an ALJ . . . declines to follow a policy 

in a particular case, the ALJ . . . decision must explain why the policy was not 

followed."). 

 

Background:  

Beneficiary, a resident of Maryland, was vacationing with his wife (Wife) in Florida for 

the month of March in 2010.  ALJ Hearing 1:19.  While in Florida, Beneficiary was 

hospitalized for a cerebrovascular accident on March 7, 2010.  Exh.2 at 7; see also, 

Exh.2 at 2; ALJ at 2.   

On April 10, 2010, thirty-five days after being admitted at LRMC, Provider transported 

Beneficiary from LRMC in Lady Lake, Florida, to VH in Ridgewood, New Jersey via 

luxury motor coach.  Exh.2 at 4; Attachment A at 1-3.  As a result of the transport, 

Beneficiary submitted a claim seeking Medicare reimbursement for the transportation 

services.  Dup. at 3.  Beneficiary submitted an invoice for the transportation, which 

indicated he was transported from Florida to New Jersey in a “motor coach.”  Exh.2 at 4.  
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The invoice included a $4,856 fee for the vehicle and mileage, $450 for a registered 

nurse to care for Beneficiary, $600 for two drivers, and $650 for a trailer car.  Id.  

Provider’s website provides photographs of the motor coaches, which do not have any 

visible warning lights or sirens.  Attachment A at 1-3.  Additionally, the website provides 

the following description of the motor coach: 

We provide 40 or 43 foot motor coaches with the following equipment: 

Full Kitchen with microwave, refrigerator and freezer, coffee maker, dining 

area 

Complete restroom area 

Bedroom – Queen sized bed with the ability to elevate head of bed for 

patient comfort 

In motion satellite TV and DVD player 

Living room area with couches and full window views to see the 

countryside 

Tandem rear axle for smother [sic] ride 

Attachment A at 2.  The standard medical equipment Provider maintained was furnished 

with each motor coach was:  an oxygen concentrator, nebulizer, blood pressure 

monitor, pulse oximeter, bed with side rails, suction, peg or nasogastric feeding tube 

equipment, and glucose monitoring equipment.  Id.  Provider’s website does not 

contend the motor coaches are equipped with telecommunications equipment, a 

stretcher, linens, emergency medical supplies, or other lifesaving emergency medical 

equipment.  Id. 

In response to Beneficiary’s claim, the Medicare Administrative Contractor, First Coast 

Service Options, Inc. (MAC), requested more information from Beneficiary to be able to 

conduct an initial determination.  Dup. at 5.  However, on initial determination, the MAC 

denied Medicare reimbursement for the transportation services because the information 

submitted with the request for reimbursement was incorrect.  Exh.1 at 23.  Thereafter, 

the MAC affirmed the denial of reimbursement on redetermination, stating:  “The charge 

in question was first denied because we did not have enough information.  Based on the 

claim records, we still do not have enough to review this charge for payment.  

Therefore, we must uphold our first decision.”  Id. 

As a result of the unfavorable redetermination, Beneficiary requested a reconsideration 

from the QIC, arguing:  “Medical necessity, comatose when discharged in Florida, 

requested RN & 2 EMTs to be transported to Valley Hospital, Ridgewood New Jersey.”  

Exh.1 at 21.  The QIC issued an unfavorable reconsideration, finding the procedure 

code billed does not meet the Medicare definition of ambulance.  Exh.1 at 11.  

Thereafter, Beneficiary requested the ALJ review the denials.  Exh.1 at 1-2.  The QIC 

submitted a position paper in response to Beneficiary’s request for ALJ review.  Exh.1 at 

3.  The ALJ held a telephonic hearing in which Beneficiary and Wife testified.  ALJ at 1. 
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According to Beneficiary’s and Wife’s testimony during the ALJ hearing, after being in 

LRMC for over a month, Wife decided to transfer Beneficiary from LRMC in Florida to 

VH in New Jersey.  ALJ Hearing 1:11-12, 1:18-21.  Wife contended she had to leave 

Florida because the month-lease expired on the vacation house they rented and while 

the landlord permitted her to stay an additional two weeks, the landlord was anxious to 

have her vacate the property.  ALJ Hearing 1:19. 

Wife maintained she wanted to take Beneficiary to a hospital close to their home in 

Maryland, but she learned from her family physician that the neurologist was out on 

maternity leave; therefore, returning to their home in Maryland was not an option.  ALJ 

Hearing 1:19.  Further, Wife testified her family physician recommended she move 

Beneficiary to a hospital in New York City or northern New Jersey.  ALJ Hearing 1:14.  

Wife stated she informed her family physician that her son lived close to VH, and her 

physician recommended transferring Beneficiary to VH in Ridgewood, New Jersey 

because she would have her family’s support and Beneficiary could be treated by good 

doctors.  ALJ Hearing 1:19. 

With regard to the medical reason for Beneficiary’s transport, Wife stated she could not 

transfer Beneficiary to their hometown hospital because there was not an available 

neurologist.  ALJ Hearing 1:11-12.  When asked what would have happened had 

Beneficiary been transported to another hospital in Florida, Wife stated she would have 

been without family support.  ALJ at 1:18.  She maintained she would have been all 

alone and she needed her family in case Beneficiary’s condition took a turn for the 

worse.  Id.  Wife contended staying in Florida was not an option because she would not 

have had any of her family down there with her and she needed her family’s support 

while going through this ordeal.  ALJ Hearing at 1:19. 

Wife explained she explored the option of air-ambulance transport to VH, but the 

doctors would not clear Beneficiary to fly because of his head injury.  ALJ Hearing 1:21.  

As a result, a medical social worker suggested Wife use Provider’s services.  Id.  

Beneficiary and Wife did not sign an advance beneficiary notice, but the medical social 

worker informed Wife that Provider’s services were “out of network” and she and 

Beneficiary would have to “do it on their own.”  ALJ Hearing 1:23. 

After the telephonic hearing, the ALJ issued a partially favorable decision.  ALJ at 1.  In 

the factual findings, the ALJ stated:  “At the hearing, [Beneficiary] testified that he 

required the services of a neurologist and such services were not available at the facility 

in Florida.”  ALJ at 2.  The ALJ found Medicare coverage existed for non-emergency 

ground ambulance BLS transport for the distance of fifty-seven miles, the distance 

between Lady Lake, Florida, to Orlando, Florida.  ALJ at 5.  In so doing, the ALJ stated: 

The provider billed the services rendered under code A0999 (unlisted 

ambulance service).  The undersigned finds that there is sufficient 

evidence to support the medical necessity of the services provided.  

[Beneficiary’s] condition prevented him from using other methods of 

transportation.  [Beneficiary] was hospitalized from March 7, 2010 through 
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April 10, 2010, with diagnoses of change in mental status secondary to 

cerebrovascular accident with expressive dysphasia, hypertension, and 

diabetes mellitus.  [Beneficiary] was comatose and treated in the intensive 

care unit.  The April 10, 2010 transport record conveys [Beneficiary] was 

bed confined.  He required telemetry services, a CPAP device, tube 

feeding, and foley catheter. 

Due to the severity of [Beneficiary’s] illness and co-morbidities, the 

undersigned finds that ambulance transport was reasonable and 

necessary.  The undersigned finds that non-emergency ambulance 

ground transport (A0428) and basic life support are covered under Section 

1861(s)(7) of the Act. 

However, Medicare covers transport to “the nearest hospital, CAH, or 

SNF [skilled nursing facility] that is capable of furnishing the required level 

and type of care for the beneficiary’s illness or injury.”  [42 C.F.R. § 

410.40(e)(1) (emphasis added).]  “[c]overage is not available for transport 

from a hospital capable of treating the patient because the patient and/or 

the patient’s family prefer a specific hospital or physician.”  The Medicare 

Benefit Policy Manual, Publication 100-2, Ch. 10, § 20.  Assuming Lady 

Lake, Florida did not have a neurologist, Orlando, Florida is a major city 

with neurologists.  The undersigned finds that non-emergency ground 

mileage (A0425) of 57 miles is covered. 

ALJ at 6.  This referral requesting the Council accept own motion review follows. 

 

Applicable Law, Regulation, and Medicare Policy:  

Medicare coverage of ambulance transportation services is established by section 

1861(s)(7) of the Social Security Act (the Act).  The statute states ambulance services 

are covered “where the use of other methods of transportation is contraindicated by the 

individual’s condition, but only to the extent provided in the regulations.”  Id.  The 

regulations provide Medicare Part B covers ambulance services if Medicare Part A 

payment is not issued directly or indirectly, and the “supplier meets the applicable 

vehicle, staff, and billing and reporting requirements of §410.41 and the service meets 

the medical necessity and origin and destination requirements of paragraphs (d) and (e) 

of [section 410.40 of Title 42 of the CFR].”  42 C.F.R. § 410.40(a).  To satisfy the 

conditions for payment, ambulance services must be:  “(1) Necessary because the use 

of other means of transportation is contraindicated by the beneficiary’s condition; and 

(2) Furnished by an ambulance that meets the definition in [section] 410.41 of [Title 42 

of the CFR].”  42 C.F.R. § 424.124(c). 

Section 410.40(d)(1) of Title 42 of the CFR sets forth the medical necessity 

requirements for Medicare Part B coverage of ambulance services: 
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Medicare covers ambulance services, including fixed wing and rotary wing 

ambulance services, only if they are furnished to a beneficiary whose 

medical condition is such that other means of transportation are 

contraindicated.  The beneficiary’s condition must require both the 

ambulance transportation itself and the level of service provided in order 

for the billed service to be considered medically necessary.  

Nonemergency transportation by ambulance is appropriate if either:  the 

beneficiary is bed-confined, and it is documented that the beneficiary’s 

condition is such that other methods of transportation are contraindicated; 

or, if his or her medical condition, regardless of bed confinement, is such 

that transportation by ambulance is medically required.  Thus, bed 

confinement is not the sole criterion in determining the medical necessity 

of ambulance transportation.  It is one factor that is considered in medical 

necessity determinations.   

See also Ch.15, § 10.2 of the Medicare Claims Processing Manual (MCPM) (CMS Pub. 

100-04) (“Part B payment for an ambulance service furnished to a Medicare beneficiary 

is available only if the following, fundamental conditions are met:  [(1)] Actual 

transportation of the beneficiary occurs[; (2)] The beneficiary is transported to an 

appropriate destination[; (3)] The transportation by ambulance must be medically 

necessary, i.e., the beneficiary’s medical condition is such that other forms of 

transportation are contraindicated[; (4)] The ambulance provider/supplier meets all 

applicable vehicle, staffing, billing, and reporting requirements[; and (5)] The 

transportation is not part of a Part A service.”) (emphasis in original). 

Furthermore, section 410.40(e) of Title 42 of the CFR explains the origin and destination 

requirements for Medicare Part B coverage of ambulance services: 

Medicare coverage the following ambulance transportation: 

(1) From any point of origin to the nearest hospital, CAH, or SNF that is 

capable of furnishing the required level and type of care for the 

beneficiary’s illness or injury.  The hospital or CAH must have available 

the type of physician or physician specialist needed to treat the 

beneficiary’s condition. 

(2) From a hospital, CAH, or SNF to the beneficiary’s home. 

(3) From a SNF to the nearest supplier of medically necessary services 

not available at the SNF where the beneficiary is a resident, including the 

return trip. 

(4) For a beneficiary who is receiving renal dialysis for treatment of ESRD, 

from the beneficiary’s home to the nearest facility that furnishes renal 

dialysis, including the return trip. 

Additionally, the regulations articulate specific requirements for ambulance suppliers in 

section 410.41 of Title 42 of the CFR: 
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(a) Vehicle.  A vehicle used as an ambulance must meet the following 

requirements: 

(1) Be specifically designed to respond to medical emergencies or 

provide acute medical care to transport the sick and injured and 

comply with all State and local laws governing an emergency 

transportation vehicle. 

(2) Be equipped with emergency warning lights and sirens, as 

required by State or local laws. 

(3) Be equipped with telecommunications equipment as required by 

State and local law to include, at minimum, one two-way voice radio 

or wireless telephone. 

(4) Be equipped with a stretcher, linens, emergency medical 

supplies, oxygen equipment, and other lifesaving emergency medical 

equipment as required by State or local laws. 

(b) Vehicle Staff – (1) BLS vehicles.  A vehicle furnishing ambulance 

services must be staffed by at least two people, one of whom must meet 

the following requirements: 

(i) Be certified as an emergency medical technician by the 

State or local authority where the services are furnished. 

(ii) Be legally authorized to operate all lifesaving and life-

sustaining equipment on board the vehicle. 

(2) ALS vehicles.  In addition to meeting the vehicle staff 

requirements of paragraph (b)(1) of this section, one of the two staff 

members must be certified as a paramedic or an emergency medical 

technician, by the State or local authority where the services are 

being furnished, to perform one or more ALS services. 

(c) Billing and reporting requirements.  An ambulance supplier must 

comply with the following requirements: 

(1) Bill for ambulance services using CMS-designated procedure 

codes to describe origin and destination and indicate on claims form 

that the physician certification is on file. 

(2) Upon a carrier’s request, complete and return the ambulance 

supplier form designated by CMS and provide the Medicare carrier 

with documentation of compliance with emergency vehicle and staff 

licensure and certification requirements in accordance with State and 

local laws. 

(3) Upon a carrier’s request, provide additional information and 

documentation as required. 
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See also Ch.10, §§ 10.1.1, 10.1.2 of the Medicare Benefit Policy Manual (MBPM) (CMS 

Pub. 100-02). 

Further guidance on Medicare Part B coverage of ambulance services is found in the 

(MBPM) (CMS Pub. 100-02), located on CMS’s website at 

http://www.cms.gov/Manuals/IOM/list.asp.  In addition to the requirements articulated in 

the CFR, the MBPM also requires the ambulance to contain “customary patient care 

equipment and first aid supplies, including reusable devices and equipment such as 

backboards, neckboards, and inflatable leg and arm splints.  These are all considered 

part of the general ambulance service and payment for them is included in the payment 

rate for the transport.”  Ch.10, § 10.1.5 of MBPM (CMS Pub. 100-02). 

The MBPM explains the destination requirements for Medicare Part B coverage of 

ambulance services in further detail, beginning with section 10.3 of chapter 10.  (CMS 

Pub. 100-02).  The MBPM reiterates Medicare Part B only covers ambulance 

transportation to the nearest appropriate facility to obtain the necessary Medicare-

covered services.  Id.  In addressing when Medicare Part B will cover ambulance 

transportation to a beneficiary’s home, the MBPM explains:  “Ambulance service from 

an institution to a beneficiary’s home is covered when the home is within the locality[1] 

of such institution or where the beneficiary’s home is outside of the locality of such 

institution but the institution, in relation to the home, is the nearest one with appropriate 

facilities.”  Ch.10, § 10.3.1 of MBPM (CMS Pub. 100-02).  Additionally, the MBPM 

provides guidance on Medicare Part B coverage for ambulance transportation from one 

institution to another: 

Occasionally, the institution to which the patient is initially taken is found to 

have inadequate or unavailable facilities to provide the required care, and 

the patient is then transported to a second institution having appropriate 

facilities.  In such cases, transportation by ambulance to both institutions 

would be covered to the extent of the mileage to be the nearest institution 

with appropriate facilities. . . .  In these cases, transportation from such 

second institution to the patient’s home could be covered if the home is 

within the locality served by that institution, or the locality served by the 

first institution to which the patient was taken. 

Ch.10, § 10.3.2 of MBPM (CMS Pub. 100-02).  In defining the term “appropriate facility,” 

the MBPM states: 

The term “appropriate facilities” means that the institution is generally 

equipped to provide the needed hospital or skilled nursing care for the 

                                            

1 As set forth in section 10.3.5 of chapter 10 of the MBPM:  “The term ‘locality’ with 

respect to ambulance service means the service area surrounding the institution to 

which individuals normally travel or are expected to travel to receive hospital or skilled 

nursing services.”  (CMS Pub. 100-02). 

http://www.cms.gov/Manuals/IOM/list.asp
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illness or injury involved.  In the case of a hospital, it also means that a 

physician or a physician specialist is available to provide the necessary 

care required to treat the patient’s condition.  However, the fact that a 

particular physician does or does not have staff privileges in a hospital is 

not a consideration in determining whether the hospital has appropriate 

facilities.  Thus, ambulance service to a more distant hospital solely to 

avail a patient of the service of a specific physician specialist does not 

make the hospital in which the physician has staff privileges the nearest 

hospital with appropriate facilities. 

The fact that a more distant institution is better equipped, either 

qualitatively or quantitatively, to care for the patient does not warrant a 

finding that a closer institution does not have “appropriate facilities.”  Such 

a finding is warranted, however, if the beneficiary’s condition requires a 

higher level of trauma care or other specialized service available only at 

the more distant hospital.  In addition, a legal impediment barring a 

patient’s admission would permit a finding that the institution does not 

have “appropriate facilities.”  For example, the nearest tuberculosis 

hospital may be in another State and that State’s law precludes admission 

of nonresidents. 

An institution is also not considered an appropriate facility if there is no 

bed available. 

The contractor, however, will presume that there are beds available at the 

local institutions unless the claimant furnished evidence that none of these 

institutions had a bed available that the time the ambulance service was 

provided. 

Ch.10, § 10.3.6 of MBPM (CMS Pub. 100-02). 

Additionally, section 20(3)(c) of chapter 10 of the MBPM addresses Medicare Part B 

coverage for ambulance transportation from one hospital to another, stating the 

conditions for coverage are satisfied “if the discharging institution was not an 

appropriate facility and the admitting institution was the nearest appropriate facility.”  

(CMS Pub. 100-02).  In other words, if the beneficiary is being treated in an appropriate 

facility, Medicare Part B does not cover ambulance transportation services to another 

appropriate facility.  Id. 

 

Discussion:  

I. No Medical Need for Transport 

The ALJ erred as a matter of law in finding Medicare coverage existed for the 

transportation services Provider furnished to Beneficiary on April 10, 2010, as well as in 

ordering reimbursement for fifty-seven ground ambulance mileage.  Specifically, the 
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ALJ’s assumption that LRMC did not have a neurologist to treat Beneficiary and, 

therefore, a medical need for Beneficiary to be transferred to the nearest appropriate 

facility existed, is not supported by the preponderance of the evidence.  Accordingly, 

because no medical reason existed for Beneficiary to be transferred from LRMC, the 

ALJ erred as a matter of law in finding Medicare coverage existed for Beneficiary to be 

transported by non-emergency ground ambulance from LRMC to Orlando, Florida, the 

next largest city.  This error is material to the outcome of the claim because it results in 

the ALJ finding Medicare coverage exists for non-emergency ground ambulance 

transportation services for a distance of fifty-seven miles to move Beneficiary from one 

appropriate facility to another. 

Section 410.40(d)(1) of Title 42 of the CFR states:  “The beneficiary’s condition must 

require both the ambulance transportation itself and the level of service provided in 

order for the billed service to be considered medically necessary.”  In other words, if the 

beneficiary’s medical condition does not require ambulance transportation, the billed 

service is not medically necessary.  Additionally, in order for Medicare coverage to exist, 

the ambulance transportation services must satisfy the origin and destination 

requirements articulated in section 410.40(e) of Title 42 of the CFR.  In explaining when 

Medicare Part B coverage exists for ambulance transportation, the MBPM states 

coverage exists for ambulance transportation from one hospital to another only “if the 

discharging institution was not an appropriate facility and the admitting institution was 

the nearest appropriate facility.”  Ch.10, § 20(3)(c) of MBPM (CMS Pub. 100-02).  An 

appropriate facility is an institution which “is generally equipped to provide the needed 

hospital . . . care for the illness or injury involved.”  Ch.10, § 10.3.2 of MBPM (CMS Pub. 

100-02). 

As a threshold matter, a distinction must be drawn between the medical necessity for 

ambulance transportation and whether a beneficiary’s medical condition is such that 

other means of transportation are contraindicated.  Both the beneficiary’s need for 

transportation and the beneficiary’s medical condition preventing transport in vehicles 

other than an ambulance are components of the determination of whether the 

ambulance services meet Medicare coverage criteria.  For example, a beneficiary in a 

hospital could have a medical condition such that transportation by any vehicle other 

than an ambulance is contraindicated, but transportation is not medically necessary 

because no medical reason exists for the beneficiary’s transport.  Additionally, a 

beneficiary with a non-life-threatening injury, such as a broken hand, has a medical 

condition necessitating treatment, but the beneficiary’s broken hand is not a medical 

condition preventing transport by an automobile.  Therefore, in order for Medicare Part 

B coverage to exist for ambulance transportation services, the Medicare beneficiary 

must:  (1) have a medical condition requiring the beneficiary to be transported to the 

nearest appropriate facility equipped to treat the beneficiary, and (2) have a medical 

condition such that other means of transportation are contraindicated. 

In the case at hand, the preponderance of the evidence establishes the non-emergency 

ground ambulance transportation services did not satisfy Medicare Part B coverage 
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criteria because the originating facility, LRMC, was an appropriate facility equipped to 

meet Beneficiary’s medical needs and no medical reason existed for Beneficiary’s 

transfer to another facility.  Here, the ALJ assumed LRMC did not have a neurologist to 

meet Beneficiary’s treatment needs:  “Assuming Lady Lake, Florida did not have a 

neurologist, Orlando, Florida is a major city with neurologists.”  ALJ at 6.  However, the 

preponderance of the evidence in the administrative record establishes LRMC was an 

institution meeting Medicare’s definition of an appropriate facility and had a neurologist 

available to treat Beneficiary.  Notably, Beneficiary received treatment from LRMC for 

thirty-five days prior to his voluntary transfer. 

Beneficiary’s medical records indicate a neurologist, Doctor Arun Singh, treated 

Beneficiary during his hospitalization at LRMC.  Exh.2 at 7-8, 16-18.  The 

documentation for Dr. Singh’s neurological consultation to assess Beneficiary’s 

condition is included in the medical documentation.  Exh.2 at 16-18.  Furthermore, 

Beneficiary’s discharge summary discusses the courses of treatment Dr. Singh ordered 

to address Beneficiary’s medical condition, including intubation, IV sedation, and 

medication.  Exh.2 at 7-8.  Therefore, the preponderance of the evidence establishes 

LRMC was equipped to address Beneficiary’s medical condition and need for a 

neurologist. 

Additionally, Beneficiary and Wife did not testify LRMC did not have a neurologist 

available to treat Beneficiary during the ALJ hearing.  Rather, Wife testified Beneficiary 

could not be transferred to a hospital in their hometown in Maryland because the 

resident neurologist was on maternity leave.  ALJ Hearing 1:19.  When asked to 

articulate the medical reason for Beneficiary’s transfer from LRMC, Wife explained she 

needed to be closer to her family because she needed support while dealing with 

Beneficiary’s medical condition.  ALJ Hearing 1:11-12, 1:18-19.  In fact, the only reason 

offered for Beneficiary’s transfer from LRMC was because the lease expired on their 

vacation home in Florida and Wife wanted to be closer to her family.  Neither Wife nor 

Beneficiary expressed any medical reason for Beneficiary’s leaving LRMC. 

Because the preponderance of the evidence establishes LRMC was an appropriate 

facility equipped to meet Beneficiary’s medical needs, the ALJ erred as a matter of law 

in finding non-emergency ground ambulance transportation was medically reasonable 

and necessary.  Specifically, the ALJ failed to consider the requirement articulated in 

section 410.40(d)(1) of Title 42 of the CFR stating ambulance transportation is medically 

necessary if both the ambulance transportation itself was medically necessary as well 

as the level of ambulance service furnished.  In order for the ambulance transportation 

itself to be medically necessary, a medical need for the service must exist.  In this case, 

the only articulable reason for Beneficiary leaving LRMC was because Wife wanted to 

be closer to their home and family.  LMRC met Medicare’s definition of an appropriate 

facility and was equipped to address Beneficiary’s medical condition, and had done so 

for the thirty-five days preceding his discharge. 
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Furthermore, section 20(3)(c) of chapter 10 of the MBPM explicitly states Medicare 

coverage does not exist for ambulance transportation from one appropriate facility to 

another.  (CMS Pub. 100-02).  Theoretically, this policy could stem from section 

410.40(e) of Title 42 of the CFR, which stipulates origin and destination requirements 

for Medicare coverage for ambulance transportation services and state Medicare 

coverage only exists to transport a beneficiary to the nearest appropriate facility.  

Abstractly applied to the case at hand, the nearest appropriate facility capable of 

treating Beneficiary on April 10, 2010, was the facility in which he was currently being 

treated, LRMC.  Accordingly, in finding Beneficiary’s transport away from LRMC was 

medically necessary, the ALJ failed to consider the language of the MBPM. 

To the extent the ALJ failed to follow the coverage criteria articulated in the CFR in 

finding Beneficiary’s transport away from LRMC was medically necessary, the ALJ 

erred as a matter of law in violation of section 405.1063(a) of Title 42 of the CFR.  See 

42 C.F.R. § 405.1063(a) ("All laws and regulations pertaining to the Medicare and 

Medicaid programs . . . are binding on ALJs.").  Likewise, to the extent the ALJ failed to 

afford the MBPM substantial deference or intended to deviate from the MBPM in this 

particular case, the ALJ erred as a matter of law in violation of subsections (a) and (b) of 

section 405.1062 of Title 42 of the CFR.  See 42 C.F.R. §§ 405.1062(a) ("ALJs . . . are 

not bound by LCDs, LMRPs, or CMS program guidance, such as program memoranda 

and manual instructions, but will give substantial deference to these policies if they are 

applicable to a particular case."), 405.1062(b) ("If an ALJ . . . declines to follow a policy 

in a particular case, the ALJ . . . decision must explain why the policy was not 

followed.").  These errors of law are material to the outcome of the claim because they 

result in the ALJ finding Medicare coverage existed for non-emergency ground 

ambulance transportation services furnished to the Beneficiary on April 10, 2010, as 

well as ordering Medicare reimbursement for fifty-seven ground ambulance miles. 

II. Luxury Motor Coach – Not an Ambulance 

The ALJ also erred as a matter of law in failing to consider the ambulance vehicle 

requirements articulated in the CFR and in finding Medicare coverage existed for non-

emergency ground ambulance transportation services when Beneficiary was 

transported in a luxury motor coach that did not meet the regulatory vehicle 

requirements.  This error of law is material to the outcome of the claim because it 

results in the ALJ ordering Medicare reimbursement for Beneficiary’s transportation in a 

vehicle not satisfying Medicare’s definition of an ambulance. 

The regulations and MBPM set forth specific vehicle requirements for a transportation 

vehicle to meet Medicare’s definition of an ambulance.  Specifically, the vehicle must:   

(1) Be specifically designed to respond to medical emergencies or provide acute 

medical care to transport the sick and injured and comply with all State and local 

laws governing an emergency transportation vehicle. 

(2) Be equipped with emergency warning lights and sirens, as required by State or 

local laws. 
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(3) Be equipped with telecommunications equipment as required by State and local 

law to include, at a minimum, one two-way voice radio or wireless telephone. 

(4) Be equipped with: 

a. a stretcher, 

b. linens, 

c. emergency medical supplies, 

d. oxygen equipment, 

e. other lifesaving emergency medical equipment as required by State or 

local laws, 

f. customary patient care equipment, 

g. first aid supplies, including reusable devices and equipment such as: 

i. backboards, 

ii. neckboards, and 

iii. inflatable leg and arm splints 

42 C.F.R. 410.41(a); Ch.10, § 10.1.5 of MBPM (CMS Pub. 100-02).  Section 401.35 of 

Title 29 of the Florida Statutes empowers the Florida Department of Health to 

promulgate rules articulating the standards for medical transportation services, including 

EMTs, paramedics, drivers, and ground ambulance and vehicle equipment and 

supplies.  In so doing, Florida Administrative Rule 64J-1.002 provides a list of the 

equipment and supplies required on a ground medical transportation vehicle furnishing 

BLS level of medical services.  Fla. Admin. Code R. 64J-1.002; see also Attachment B 

at 1-3.  Specifically, Rule 64J-1.002 lists thirty-six specific items that must be on a 

vehicle licensed to provide basic life support services in Florida.  Id.  Likewise, Florida 

Administrative Rule 64J-1.013 lists specific requirements for drivers of BLS vehicles.  

Fla. Admin. Code R. 64J-1.013.  Fla. Admin. Code R. 64J-1.013; see also Attachment B 

at 4. 

In the case at hand, the documentation in the administrative record establishes the 

luxury motor coach that transported Beneficiary from Florida to New Jersey had the 

following personnel and equipment:  RN for patient care, two drivers, and a trailer car.  

Exh.2 at 4.  Furthermore, the Provider’s website states the following: 

Advantages to our service include: 

 Bedside to bedside service 

 Lower cost than going by air 

 One to one patient care provided by either an RN or LPN 

 A family member can travel with patient 

 Two drivers on long distance trips 

 Enclosed or open car carriers for patients vehicle 

 Trailers for patients personal belongings 

We provide 40 Or 43 foot motor coaches with the following equipment: 
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Full Kitchen with microwave, refrigerator and freezer, coffee maker, 

dining area 

Complete restroom area 

Bedroom – Queen sized bed with the ability to elevate head of bed 

for patient comfort 

In motion satellite TV and DVD player 

Living room area with couches and full window views to see the 

countryside 

Tandem rear axle for smother [sic] ride 

Standard medical equipment provided 

 Oxygen concentrator 

 Nebulizer 

 Blood pressure monitor 

 Pulse oximeter 

 Bed with side rails 

 Suction 

 Peg or nasogastric feeding tube equipment 

 Glucose monitoring equipment 

Attachment A at 1-2. 

In comparing the Medicare ambulance requirements and the Florida ground BLS 

vehicle requirements with the equipment and personnel on Provider’s luxury coach, the 

luxury coach does not meet the definition of an ambulance.  For example, the 

information in the administrative record does not indicate the luxury motor coach had 

emergency warning lights or sirens and Provider’s website did not picture a vehicle 

having emergency warning lights.  Additionally, Provider’s website did not indicate it 

was an ambulance service, it was compliant with Medicare guidelines, or it was 

specifically designed to respond to medical emergencies or provide acute medical care. 

Moreover, Wife testified the medical social worker who suggested she hire Provider to 

transport Beneficiary to New Jersey informed her that Provider was “out of network,” 

suggesting Beneficiary’s Medicare insurance coverage would not reimburse the cost of 

the transportation.  The vehicle which transported Beneficiary from Florida to New 

Jersey appears to be a modified RV or Winnebago.  See Attachment A at 1-3. 

Accordingly, the ALJ erred as a matter of law in failing to consider the definition of 

ambulance when determining whether Medicare coverage existed for the Beneficiary’s 

transportation.  This was an error of law material to the outcome of the claim because it 

results in the ALJ ordering Medicare reimbursement for non-emergency ground 

ambulance transportation for Beneficiary being transported in a luxury motor coach 

rather than an ambulance complying with Medicare regulations and guidelines. 
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Conclusion:  

Based on the foregoing, we believe the ALJ’s decision contains errors of law material to 

the outcome of these claims.  Therefore, we refer the ALJ’s decision to the Council and 

request own motion review. 

 


